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This Court has no authority to set bail during an appeal from the 
denial of habeas relief.  

  This case is an appeal from the trial court’s denial of habeas relief. 

The appellant’s habeas application did not claim that his bail was ille-

gally high; instead his application complained only about the procedure 

the trial court used to set the bail. The appellant is awaiting trial on two 

charges—one, the first-degree felony offense of burglary of a habitation 

with the intent to commit a felony, and other a third-degree felony 

charge of assault, by strangulation, of an individual with whom he had 

a dating relationship. The trial court has set bail at $75,000 for each 

charge. 

 The appellant now asks this Court to “issue an order to the Sheriff 

of Harris County to release [the appellant] on a personal bond in the 

amount of $50,000.00 with the condition that he is to reside and remain 

within his parent’s home to be supervised by the Harris County Pretrial 

Services department.” (Appellant’s Motion at 5). But this Court has no 

authority to issue such an order.  

 The appellant cites two authorities he seems to believe give this 

Court authority to set bail here. The first is Code of Criminal Procedure 

Article 11.32. (Appellant’s Motion at 4). But that article puts a habeas 
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applicant in the custody of “the judge or court issuing the writ, or to 

which the return is made.” TEX. CODE CRIM. PROC. art. 11.32. Assum-

ing this article has continuing application during an appeal, it would put 

the appellant into the custody of the trial court, not this court.  

 Intermediate appellate courts have no authority to issue habeas 

corpus relief in criminal cases. See TEX. CODE CRIM. PROC. art. 11.05; 

TEX. GOV’T CODE § 22.221. On appeal from the denial of habeas relief, 

the limit of an appellate court’s authority is to determine whether the 

trial court abused its discretion. See State v. Wilson, 288 S.W.3d 13, 15 

(Tex. App.—Houston [1st Dist.] 2008) aff’d, 324 S.W.3d 595 (Tex. 

Crim. App. 2010). An appeal from the trial court’s denial of pretrial 

habeas relief is just an appeal, not an original habeas application.  

 The appellant’s second citation is to a dissent in in Ex parte Re-

posa, 541 S.W.3d 186 (Tex. Crim. App. 2017). The appellant quotes the 

dissenting judge declaring “this Court has the authority to release a per-

son who has pending habeas proceedings before it.” But in that state-

ment, “this Court” was the Court of Criminal Appeals, which has ha-

beas corpus jurisdiction. Reposa was an unsuccessful attempt to invoke 

that court’s original habeas jurisdiction. In contrast, this case is just an 

appeal from another court’s exercise of its habeas jurisdiction.  
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 An appeal from the denial of pretrial habeas relief is a sort of in-

terlocutory appeal. The original criminal proceeding is still ongoing, and 

the habeas appeal does not necessarily stay those proceedings. The ap-

pellant is free to keep approaching the trial court and requesting a bail 

reduction, and the pendency of this appeal does not hinder that proce-

dure in any way. See Ex parte Irsan, 01-16-00315-CR, 2017 WL 769896, 

at *1 (Tex. App.—Houston [1st Dist.] Feb. 28, 2017, no pet.) (mem. 

op. not designated for publication) (dismissing pretrial habeas appeal 

because trial court reduced bail during pendency of appeal).  

 The appellant is aware of this procedure; he says he has recently 

requested a bail reduction but the trial court denied his request. (Ap-

pellant’s Brief at 3). If true, the appellant’s remedy is to file a second 

application for writ of habeas corpus, this time challenging the amount 

of his bail, and then, if the trial court denies relief, appeal the matter to 

this Court.  

 Instead, what the appellant has effectively done is to file an infor-

mal appeal from the trial court’s denial of a motion to reduce bail. But 

a trial court’s denial of a motion to reduce bail is not appealable. Ragston 

v. State, 424 S.W.3d 49, 52 (Tex. Crim. App. 2014). 
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 Conclusion  

 This Court should deny the appellant’s motion because it is with-

out authority to grant the requested relief.  
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